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Dignity is essential to human life to gain self-respect. Women, like any other human being must be respected with 
dignity. Dignity in women has always been believed to be her sexuality. Today, women played an active role in 
the nation development and that exposed them to danger of sexual abuse that may affect their dignity. To 
guarantee their safety effort is needed to recognize women’s dignity, especially against sexual harassment and 
rape as part of fundamental or human rights under the constitution. With that a stronger protection could be 
given.to women. As far as Malaysia is concerned there is no express constitutional provision or jurisprudence on 
right to women’s dignity against sexual harassment at work place and rape as human or fundamental right. 
Meanwhile India has a progressive and well developed jurisprudence on right to women’s dignity against sexual 
harassment and rape. By virtue of Article 21 read together with Articles 32 or 226 of the Constitution India is 
capable of adopting a dynamic and proactive approach in developing essential concept on   women’s dignity 
against sexual harassment and rape. In Malaysia a similar provision of Article 21 of the Indian Constitution is 
found in Article 5(1). Meanwhile, paragraph 1 provision is similar to Article 226 of the Indian Constitution. Thus, 
the Indian jurisprudence and constitutional legal framework is the source of reference in developing a dynamic 
move towards recognising right to women’s dignity against sexual harassment and rape as part of human or 
fundamental rights. This study aims to establish the need to adopt a dynamic approach in public law to recognise 
right of women’s dignity against sexual harassment and rape as part of human and fundamental rights. Based on 
a qualitative research method, it will examine the availability of the Indian public law jurisprudence and 
constitutional framework. The outcome of the study is the establishment of a proposed model of a dynamic 
recognition on the right of women’s dignity against sexual harassment and rape as part of human or fundamental 
rights. 
 





Dignity is essential to human life. Without it human being is incapable of living with self-respect. Women, like any 
other human being must be respected with dignity. Dignity in women has always been believed to be her 
sexuality. In the modern world today women played an active role in the nation development. Consequently, they 
are exposed to danger of sexual abuse that may affect their dignity. Thus, it is necessary to establish a 
mechanism that could recognise women’s dignity as fundamental to human living so as to allow them to life 
meaningfully. For that reason it is important that the constitution recognised right to dignity of women as human or 
fundamental right protected under the constitution. Constitutional recognition means stronger protection could be 
given because it is provided in the supreme law itself. Hence, an active move is essential to materialise the 
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recognition. The right to dignity needed by women includes protection against sexual harassment at work place 
and rape. As far as Malaysia is concerned, currently there is no express constitutional provision or jurisprudence 
on right to women’s dignity against sexual harassment at work place and rape as human or fundamental right 
protected under the Constitution.  
 
On the other hand, in India its jurisprudence is dynamic and progressive.  Under Article 21 of the Indian 
Constitution and based on judicial pronouncement right to life is part of fundamental rights. Apart from that Article 
21 needs to be read together with Article 32 or 226. According to these provisions the Supreme Court in the case 
of the former and the High Court in the latter, have jurisdictions to enforce any infringement of fundamental rights.  
With the strong recognition received the Indian jurisdiction is capable of adopting a dynamic and proactive 
approach to develop essential concept on   women’s dignity against sexual harassment and rape.  
 
In Malaysia a similar provision of Article 21 of the Indian Constitution is found in Article 5(1). Nevertheless, the 
scope of right to life has not been clearly defined to include right to women’s dignity against sexual harassment 
and rape. In addition, Article 5(1) needs to be read with paragraph 1 to the Schedule of Courts of Judicature Act 
1964. According to Paragraph 1 the High Court has the jurisdiction to enforce any infringement of fundamental 
rights enforced in Part II of the Federal Constitution. Paragraph 1 provision is similar to Article 226 of the Indian 
Constitution. Since Paragraph 1 of the Malaysian Courts of Judicature Act provision is similar to Article 226 of the 
Indian Constitution, and Article 5(1) of the Malaysian Constitution is in pari materia with Article 21 of the Indian 
Constitution, the India jurisprudence and constitutional legal framework is the source of reference in developing a 
dynamic move towards recognising right to women’s dignity against sexual harassment and rape as part of 
human or fundamental rights. 
 
This study aims to establish the need to adopt a dynamic approach in public law to recognise right of women’s 
dignity against sexual harassment and rape as part of human and fundamental rights. Based on a qualitative 
research method, it will examine the availability of the Indian public law jurisprudence and constitutional 
framework. The outcome of the study is the establishment of a proposed model of a dynamic recognition on the 
right of women’s dignity against sexual harassment and rape as part of human or fundamental rights. 
 
 
Women’s protection against sexual harassment  
 
Sexual harassment at work place is a vital issue commonly discussed. According to Ashgar:  
 
Generally, women holding auxiliary positions or subject to superior’s evaluation have been known to be 
vulnerable to sexual harassment and this, if it goes unchecked in the workplace, will create “intimidating, 
hostile and offensive work environment which can adversely affect the industrial relations climate in the 
organisation. Apart from that, it also affects the employee’s morale and job performance. ([2004] 1 MLJ 
xlix) 
 
To repeat, one way of providing strong protection is to give constitutional recognition on the right against sexual 
harassment. Constitutional recognition is one of the successful methods in providing robust constitutional 
framework on protection for women’s dignity and safety in the society.  
 
As explained earlier, Malaysia made no express provision on right of women’s dignity against sexual harassment 
under the constitution. What Malaysia has at hand is Employment Act 1955 (Act 265) under Part XVA sections 
81A to 81G that regulates only matters on the management of sexual harassment complaint and its penalty. 
Since sexual harassment is an offence affecting dignity of women a stronger protection is needed. Thus, it is 
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important to develop constitutional jurisprudence on protection of women against sexual harassment. One way to 
move forward is to interpret liberally Article 5(1) of the Federal Constitution read together with paragraph 1 to the 
Schedule of Courts of Judicature.  
 
Reading Article 5(1) appropriately, it can house right to women’s dignity against sexual harassment. Since Article 
5(1) has not clearly defined the scope of right to life, reference can be made to the interpretation made by the 
Court of Appeal in Tan Tek Seng v Suruhanjaya Perkhidmatan Pendidikan & Anor. According to the Appeal Court 
the term “life” under Article 5(1) incorporates all facets that are an integral part of life itself and those matters 
which form the quality of life. With the wide interpretation given to the term “life”, it could include right of women’s 
dignity against sexual harassment.  Such interpretation is important because a person life is meaningful only if he 
can enjoy dignity of life. The liberal interpretation could be further enhance by reading Article 5(1) together with 
paragraph 1 of Courts of Judicature Act that provides for enforcement of any violations of fundamental rights 
protected under the Federal Constitution. Since constitutional right of women’s dignity against sexual harassment 
is not well develop under the Malaysian constitutional framework and jurisprudence the Indian jurisdiction could 
provide a platform for references in search for a dynamic constitutional recognition and jurisprudence of right for 
women’s dignity against sexual harassment.  
  
Judicial activism in India on protection for women against sexual harassment is progressive. The Supreme Court 
in India was liberal in their approach. It used relevant provisions from the Indian Constitution to provide basic 
foundation on the protection to women against sexual harassment. One important provision is Article 21 of the 
Constitution. The Supreme Court in the case of Manekha Ghandi has given a liberal interpretation to the meaning 
of “life” under Article 21. This allows the courts in India to be creative in their interpretation on right to life under 
Article 21. This is elaborated in Vishaka v State of Rajasthan. In the instant case the Supreme Court decided that 
sexual harassment of a working woman at her work place amounts to a breach of rights of gender equality and 
right to life and liberty. Therefore, it was decided that any act that amounted to sexual harassment is a violation of 
Articles 14, 15 and 21 of the Indian Constitution.( AIR 1997 SC 3011, p. 3012) The Supreme Court said that: 
 
The meaning and content of the fundamental rights guaranteed in the Constitution of India are sufficient 
amplitude to encompass all the facets of gender equality including prevention of sexual harassment or 
abuse. (AIR 1997 SC 3011, p. 3012)  
 
The decision in Visakha was later reiterated by the Supreme Court in Chopra. According to the Supreme Court 
any offence against sexual harassment at the place of work is a violation of the fundamental right to gender 
equality and the right to life and liberty. (AIR 1999 SC 625, p 634) The Supreme Court in the same case observed 
that the contents of the fundamental rights guaranteed in the Indian constitution are sufficient to incorporate all 
fates of gender equality, which includes prevention of sexual harassment and abuse. (AIR 1999 SC 625, p 634)  
For that reason, the Courts are under a constitutional obligation to protect and preserve those fundamental rights. 
(AIR 1999 SC 625, p 634)  
 
Applying the same approach, it is proper to provide an adequate protection against sexual harassment. The 
progressive method is to recognise the right as fundamental so that women could live in dignity from the 









Women’s dignity against rape 
 
Other right that is essential to form part of fundamental right to women is the protection against rape. Rape is a 
crime affecting right that is fundamental to human dignity. When a person is raped her privacy and reputation is 
tarnished. Consequently, this deprived her of ‘life’ to live with self-respect in the society. Even though the penal 
code provides punishment against rapists for the offence yet it is insufficient to remedy the victim, especially 
women. Hence, a stronger remedy is needed to effectively protect women against the offence.  
 
In Malaysia the law that governs the rape offence is the Penal Code. Since rape offence affects and tarnishes 
dignity of women punishment under the Penal Code alone is insufficient to remedy the damage done to the 
victim. Therefore, a stronger protection is needed to accommodate adequate remedy and protection to the victim. 
Constitutional recognition is the way forward for such protection.   Although no express provision on women’s 
right of dignity against rape is provided in Part II of the Federal Constitution, the liberal interpretation on right to 
“life” under Article 5(1) by the Court of Appeal in Tan Tek Seng, could be used as the basis. To reiterate, the 
Court of Appeal states that the term “life” under Article 5(1) incorporates all facets that are an integral part of life 
itself and those matters which form the quality of life. The broad construction given may include right of women’s 
dignity against rape offence. 
 
Nevertheless, since there is no judicial pronouncement on constitutional recognition on women’s right against 
rape offence it is necessary to refer to an equipollent provision in other common law jurisdiction such as India in 
search for an appropriate constitutional framework and jurisprudence on this right. 
 
To recapitulate, Article 21 of the Indian Constitution is similar to Article 5(1) of the Malaysian Constitution. With 
the liberal approach applied by the Indian Supreme Court in the construction of right to “life” under Article 21 after 
the case of  Maneka Ghandi India is able to establish a progressive legal system in providing appropriate remedy 
to the victim of rape. In the case of Bodhisattwa Gautam v Subhira Chakraborty the Supreme Court awarded an 
interim compensation to the rape victim. In this case the Supreme Court had directed the rapist to pay Rs 1000/- 
per month while waiting for the final decision of the criminal court against the offender. According to the court 
women in India had the right to life and liberty and thus they had the right to be respected. The court also said 
that rape was a crime against not only the women but also the society. This is because rape is a crime that 
destroyed the entire psychology of a woman and put her in a deep emotional crisis.( (1996) 1 SCC 490, 492) 
Therefore, rape is a crime that affects basic human rights and hence violates the right to life protected under 
Article 21 of the Constitution. (1996) 1 SCC 490, 492) The Court further states that right to life means right to live 
with human dignity which includes all aspect of life to make life meaningful, complete and worth living. ((1996) 1 
SCC 490, 492) In addition, the Court explained that Article 32 the Supreme Court had jurisdiction to enforce the 
fundamental rights guaranteed by the Constitution. Eventually, it was explained that the Court too had the power 
to award compensation for any violations of fundamental rights. 
 
The same attitude was also applied in the judgment of Chairman Railway Board v Chandrima Das. In this case 
the victim, a Bangladeshi women, was gang raped by the Indian railway employees in the building belonging to 
the railways. A petition under Article 226 was filed by a practising advocate in public interest against the 
Government for compensation. It was held by the Court that where public functionaries were involved and it was 
a matter relating to the violation of fundamental rights or enforcement of public duties, the remedy would still be 
under public law even though a suit could be filed for damages under private law. Here, the victim was gang 
raped by the Government employees and therefore it was an offence violating fundamental rights protected under 




Adopting the same analysis, it is appropriate to give stronger protection against rape offence. The way forward is 






To conclude, this paper attempted to look at how the constitutional provisions and the court’s power could be 
construed broadly and liberally to protect women’s dignity. In the effort of doing so the active and innovative 
approaches of the apex court in India are the source of reference of the subject matter under the discussion. 
Since constitution is a living instrument, it must be read contemporaneously. Meanwhile, Malaysia has recognized 
“life” as right that is fundamental under the Federal Constitution. The Court of Appeal in Tan Tek Seng has made 
an effort to define the term “life” liberally to “incorporate all facets that are an integral part of life itself, and those 
matters which form the quality of life.” However, there is no further judicial pronouncement to elaborate more on 
the ambit of right to life under article 5(1) of the Federal Constitution. Hence, reference to a more progressive and 
well develop jurisprudence on right of women’s dignity against sexual harassment and rape offence is essential.  
 
India, whose jurisprudence is matured and advanced is the source of reference. With the dynamic construction of 
Article 21 the Indian jurisdiction is capable of broadening the realm of right to “life” in the Indian Constitution to 
include right of women’s dignity against sexual harassment and rape. Since provision on right to “life” under 
Article 5(1) is similar to Article 21 of the Indian Constitution and   the court’s power to enforce fundamental rights 
under paragraph 1 is alike to Article 226 of the Indian Constitution, the Indian constitutional framework and 
jurisprudence on fundamental rights to women’s dignity against sexual harassment and rape should be the 
source of reference by the Malaysian apex court. Besides, the liberal interpretation of “life” in Tan Tek Seng 
should be given recognition so that our public law development is in tandem with other progressive jurisdictions. 
With the application of a dynamic approach the Malaysian public law could offer stronger protection to women’s 
dignity in facing challenges under the WTO era. The Indian jurisdiction is an illustration on the way forward 
towards a new frontier in public law in the new millennium.  The constitutional framework and jurisprudence put 
forward, with some modification made, could be used as a model not only in Malaysia but also in other parts of 
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